@ongress of the Hnifed States
Washington, B 20515

March 19, 2015

‘The Honorable Jeh Johnson
Sccretary of Homeland Security
Washington, DC 20528

Dear Secretary Johnson:

As Members of Congress who represent districts all over the country, we are extremely
concerned about the recent March 4, 2015 decision in Perez v, Perez, a case out of the United
States District Court for the Northern District of Florida, which orders that the Department of
Labor’s (“DOL’) 2008 H-2B regulations be vacated and permanently enjoined. The same court
had previously invalidated DOL’s 2012 H-2B regulations. The decisions are based on the
premise that DOL possesses no express authority under the Immigration and Nationality Act
(“INA™) to promulgate regulations pertaining to this temporary non-agricultural worker program.

In response to the decision, DOL announced on March 4, 2015, that it can no longer accept or
process requests for prevailing wage determinations or applications for labor certification in the
H-2B program. Subsequently, on March 5, 2015, U.S. Citizenship and Immigration Services
(“USCIS™) announced that it was temporarily suspending adjudication of Form I-129 H-2B
petitions.

As a result, the I1-2B program has been effectively shut down. But not only that, businesses that
have difficulty finding U.S. workers and which rely on the H-2B program as an important soutce
of labor, face a very real possibility of shutting down operations as well. Because of their
seasonal nature or demanding travel requirements, indusiries such as outdoor amusement,
hospitality and tourism, seafood harvesting and processing, landscaping, forestry, horse training,
golf courses, construction, stone quarries, and swimming pool mainienance, typically have
difficulty finding local workers, especially during peak work periods. By providing a way for
these businesses to find the necessary workers, the H-2B program allows these businesses to stay
open and continue to provide valuable services and products to the American people.

The program is important not only for those employers, but also for local economies because
these businesses bring in increased revenue to their local communities. Without the II-2B
program many businesses would be forced to close or, at the very least, scale back, which could
have an adverse impact on the local economy. Importantly, businesses that rely on the H-2B
program for foreign temporary workers also employ many American workers, both temporary
and permanent, These businesses also suppott many upstream and downstream jobs. For each
H-2B worker, it is estimated that 4.64 American jobs are created and sustained.

Since the H-2B program is important to so many American businesses, workers, and local
economies throughout the country, we urge the Department of Homeland Security (“DHS”) to
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immediately take necessary action to resume adjudication of H-2B petitions. Although the
district court’s decisions find that DOI, lacks the express statutory authority to promulgate rules
governing the H-2B program, the decisions do not affect DHS® H-2B rulemaking authority. As
such, DHS can issue regulations to provide a reasonable mechanism through which H-2B
petitions can be adjudicated without violating the District Court injunctions. Because of the
exigent circumstances, DHS, with the assistance of the Office of Management and Budget
(“OMB™), could swiftly issue an interim final rule that would go into effect immediately upon
publication, We recognize that DHS is working with DOL to issue a rule by April 30, 2015, but
wish to stress that a solution must be finalized as soon as possible; a shutdown of the H-2B
program for even just eight weeks could have permanent adverse effects.

Moreover, although we are encouraged that DOL is exploring judicial relief from the recent
injunction so that processing of H-2B cases can continue, DHS should also develop a policy, that
is not dependent on such relief, and which will resolve the suspension of pending cases that
already have labor certifications approved by DOL. These businesses have already invested
substantial time and money rectuiting, paying for immigration and travel costs, and preparing for
incoming workers, and they stand to lose the most due to a disruption in the H-2B program. It is
unfair to employers who followed the applicable rules, obtained temporary labor certifications,
and timely filed petitions with USCIS——often in conjunction with fees to ensure premium
processing—to now reject their petitions and refund their fees without taking all available
measures to mitigate undue harm.

We are mindful that DHS may not have the technical expertise in certain areas related to the H-
2B program which have historically been within the expertise of DOL. That being said, DHS
still has authority under INA 214(c)(1) to consult with DOL regarding H-2B petitions for
assistance over these technical areas. DHS should work with DOL to develop and implement a
process where DHS is able to consult with DOL for such technical expertise.

The time-sensitive nature of the program requires a swift solution that is workable and
compliant. Each day without access to the important H-2B program is another day that
businesses are harmed, jobs are lost, and economies damaged. DHS must resume adjudication of
H-2B petitions as soon as possible to avoid further economic losses and the possibility of entire
industries being shut down.

Sincerely,
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Honorable Andy Harris Wable Zoe Lofgfen
Member of Congress . ember of Congress




Honorable Ralph Abraham
Member of Congress

Honorable Dan Benishek
Member of Congress

Ffonorable Mark E Amodej
Member of Congress,

Honorabie Patrick J. Tiberi
Member of Congress

Honorable Ken Buck
Member of Congress
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Honorabie%’r’ﬁ%iey Byrne
Member of Congress

Honorable Steve Chabot ~
Member of Congress

Honorable Mike Coffman
Member of Congress
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Honorable Robert A, B,r{ady
- Member of Congress
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Honorable Chris Collms Honorable Diana DeGette
Member of Congress Member of Congress

Honorable Kevin Cramer Honorable Donna F. Edwards
Member of Congress Member of Congress

Honorable Eric A. Crawford Honorable Eliot L. Engel
Member of Congress Member of Congress
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Honorable Charlie Dent “Honorable Lois Frankel -
Member of Cangress Member of Congress
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Honorable Bobk Gibbs
Member of Congress

Honorable Garret Graves

Mgm‘ber of Congress
Honorable Frank Gumta onorable %Jackson Lee
Member of Congress Member of Géngress
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Member of Congress Member of Congress




Honorable Robert Hurt
Member of Congress
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Honorable Bill Johson
Member 8f.Cengress
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Honorable Davidﬁ&ycé‘
Member of Congress
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Honorable Leonard Lance
Member of Congress
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Honorable Frank Lobiondo
Member of Congress
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Membe ongress

Honorable Steven PalaZ
Member of Congress

Honorable Ann Mclane Kustéy
“Member of Congyess

kHﬁorable Patrick Meehan

Member of Congress

Honorable Patrick E. Murphy
Member of Congress

"Honorable Richard M. Nolan
Member of Congress

Honorable Doris Q. Matsui
Member of Congress

'Honorable Collin C. Peterson
Member of Congress

" Honorable Pedro R. Pierluisi
Member of Congress




Honoﬁﬁfble Mlke Pompeo
Member of Congress

norable Erik Paulsen
Member of Congress

Hondrable Tom Rice
Member of Congress

Honorable Scott Rigeh
Member of Congress
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*Honorable Keith Rothfus
Member of Congress
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Honorae?{e Randy Weber
Member of Congress

RN

Honorable Steve Womack
Member of Congress

Hono able*ﬁ}an kae
Member of Congress

H%n/able Chelhe Plngree
Member of Congress

Honorable Mark Pocan
Member of Congress,
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Honorable David Price
Member of Congress
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Honorable C.A. Dutch
Member of Congress
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Honorable lohn P. Sarbanes
Member of Congress
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Honorable Paul D. Tonko
Member of Congress




Honfjrable Martha Roby v
Member of Congress

Honorable Henry fjohnson .
Member of Congress

Honorable Bruce Westerman
Member of Congress
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Honorable Mike Doyle f

Member of Congress

Honorable Will Hurd
Member of Congress

Honorable Peter Weich
Member of Congress
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“Honorable Earl L. Carter

"Hoenorable Don B&yer‘F /7
Memper of Congress {;

Honorable Beto O’'Rourke
Member of Congress

Member of Congress

Honcrable Scott Perr
Member of Congress




