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Clean Air

Recent debate over clean air has centered around a push by the Bush Administration to weaken the federal Clean Air Act (CAA).  In February 2002, the Administration    announced its Clear Skies initiative, a proposal to establish a “cap-and trade” program aimed at achieving an approximate 70 percent reduction in sulfur dioxide (SO2), nitrogen oxide (NOx) and mercury pollution from electric utilities by 2018.  Although these may appear to be significant reductions, they would not be enough to bring most states into compliance with existing ozone and fine particulate matter reduction requirements under the CAA. To make matters worse, states would be prohibited from imposing any additional restrictions on utility plant emissions -- beyond what would be required by
Clear Skies -- as a means to achieve those ozone and fine particulate matter
targets.

The state of North Carolina has taken a proactive stance on reducing air pollution.  The state’s 2002 Clean Smokestacks Act requires power plants to reduce their nitrogen oxide emissions by 77% in 2009 and sulfur dioxide emissions by 73% in 2013, much earlier than proposed by the Clear Skies plan.  Controlling those emissions is expected to have the added benefit of reducing mercury emissions by approximately 60 percent.

Unfortunately, the President’s Clear Skies proposal would undermine components of the CAA that may be critical to North Carolina’s ability to meet its emission reduction goals.  For instance, Clear Skies could preempt state law, which requires emission reductions at every utility plant, by giving utilities wide discretion on where emission reductions take place. This could erode the benefits of the state’s Clean Smokestacks law to local air quality, particularly with regard to mercury emissions.  Clear Skies would also eliminate the New Source Review (NSR) requirements of the Clean Air Act, under which older power plants around the country that expand their operations—including plants outside of North Carolina that contribute to air pollution in our state—are required to install updated emissions controls.  In addition, Clear Skies would weaken the ability of states to file petitions with the EPA to force reductions in air pollution drifting in from other states, and would delay any action resulting from petitions until 2014.


North Carolina filed such a petition with the EPA last year to force reductions in emissions from upwind states that are preventing us from meeting current federal air quality standards.  EPA has agreed to propose a decision on North Carolina’s petition by August 1, 2005, and to finalize a decision by March 2006.


The changes to the Clean Air Act proposed in Clear Skies have proved extremely controversial.  In March, the Senate Environment and Public Works (EPW) Committee deadlocked on a vote on Clear Skies legislation, blocking its path to the Senate floor. The House has not yet taken up its version of Clear Skies legislation.


Beyond concerns about how Clear Skies might weaken the Clean Air Act, there is also a growing sense that any clean air legislation approved by Congress should in some way address emissions contributing to global warming.  An unsuccessful effort to add a greenhouse gas component to the Senate Clear Skies bill was, in fact, one of the factors that led to its failure to attract a majority of votes in the Senate EPW Committee. The evidence that global warming is occurring, and that human activities are a significant
contributor to it, is rapidly accumulating. We simply cannot afford to further delay taking action on the most critical global environmental issue we face.

With the future of Clear Skies uncertain, the Administration decided to utilize its regulatory authority to implement some elements of the proposal. On March 10, 2005, EPA finalized the Clean Air Interstate Rule (CAIR), which established new SO2 and NOx emission reduction targets, roughly equivalent to the targets envisioned by Clear Skies, for 28 Eastern states and the District of Columbia.  Specifically, CAIR requires a 70 percent reduction in SO2 emissions and a 60 percent reduction in NOx emissions by 2015.  Like Clear Skies, reductions will be achieved through a market-based cap-and-trade system.  CAIR is far preferable to Clear Skies, however, because it would not weaken Clean Air Act requirements.  In addition, because CAIR gives states more discretion in deciding how to meet their air emission limits, it should not jeopardize the state’s Clean Smokestacks law.


The EPA also recently finalized a rule creating a cap-and-trade program for mercury emissions from power plants.  The rule will require plants to cut average mercury emissions by approximately 70 percent from current levels, but not until 2018.  Although there are clear technological challenges to reducing mercury from power plants, I think this is an inadequate goal, both in terms of the total level of emission reduction and the timeframe in which it would be accomplished.  There is also a remaining concern that a cap and trade approach may be inappropriate for mercury emissions, because of the
potential for “hot spots” around particular power plants where no emission reductions are imposed.  It is likely that EPA’s mercury rule will draw legal challenges.

There is some evidence that our message may be getting through on water quality issues as well. As you may know, President Bush recently dropped a proposed change in federal wetlands policy. In response to widespread opposition, the administration announced on December 16, 2003, that it would not promulgate a rule it had proposed to remove Clean Water Act protections for small streams, tributaries and wetlands. I am pleased that the administration appears to have decided not to pursue this proposal. 
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